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CASE NO: T.S. 133/2019 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2.  

 

This the 30th day of May, 2022 

 

Title Suit No. 133/2019 

 

 Sri Ganesh Sundas 

S/o- Late Debiram Sundas 

Resident of village- Santapur 

P.O.- Laholiyal 

P.S. and Mouza-Bihpuria 

District- Lakhimpur, Assam 

------Plaintiff 

-vs- 

Sri Sidhartha Sankar Saikia 

S/o- Sri Naren Saikia 

Resident of village- Batabari 

(Solagaon), Goroimari 

P.O. and P.S.- Tezpur 

Mouza- Goroimari  
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District- Sonitpur, Assam 

---------Defendant 

This is a suit came up for final hearing on 18-04-

2022 in presence of following Advocates: 

Counsel for Plaintiff : Sri D. Bose 

Counsel for Defendant : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

J U D G M E N T 

 

Plaintiff’s case in brief: 

1. This is a suit for specific performance of contract and 

for permanent injunction. 

 
2. That the plaintiff and the defendant are the 

permanent residents of the place mentioned above. The 

plaintiff and the defendant had a friendly relation with each 

other. 

 

3. That the defendant is seized and possessed of landed 

properties measuring 1 Katha 5 Lessas out of total land 

measuring 5 Bighas 2 Kathas 1 Lessa under Dag no. 125 

covered by PP No. 144 of Vill. Niz Goroimari, Mouza: 

Goroimari, District- Sonitpur, Assam, within the jurisdiction 

of this Hon'ble Court. 
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4. That the Defendant offered to sell plot of land to the 

Plaintiff during the 2nd week of November 2014 and the 

plaintiff who was looking for a plot of land was keen to 

purchase the Schedule mentioned land and agreed to 

purchase the suit land from the Defendant and upon some 

bargaining the defendant fixed the sale consideration at 

Rs. 3,75,000/- (Rupees Three Lakhs and Seventy Five 

Thousand) only for the schedule land. 

 
5. That the defendant requested the plaintiff to pay Rs. 

3,00,000/- (Rupees Three Lakhs) only advance money in 

respect of the proposed Sale Agreement between them 

and the Plaintiff advised the Defendant to prepare a Deed 

of Agreement for Sale of land and accordingly on 

22.11.2014 the Defendant executed the Agreement for 

sale in favour of the plaintiff. After being satisfied with the 

writing of the Agreement by the Defendant, the Plaintiff 

paid a sum of Rs. 3,00,000/- (Rupees Three Lakhs) only 

out of total consideration amount of Rs. 3,75,000/- 

(Rupees Three Lakhs Seventy Five Thousand) only to the 

Defendant in presence of witnesses. After receiving the 

advance amount the defendant signed the Agreement for 

Sale in presence of the Plaintiff and the witnesses. The 

witnesses also signed in presence of the Plaintiff and the 

Defendant. Remaining amount of Rs. 75,000/- (Rupees 

Seventy Five Thousand) only was to be paid at the time of 

registration of the original sale deed. It was agreed 

between the parties that the Defendant would obtain the 
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necessary permissions from the concerned authorities and 

thereafter execute the registered sale deed in favour of the 

plaintiff within 6(Six) months from the date of execution of 

the said agreement for sale. The said agreement was 

notarized on the same date i.e. on 22.11.2014 being serial 

No. 737 dated 22.11.2014 before the Notary Smt. 

Dipanwita Chowdhury. 

 

6. That after execution of the Agreement as referred to 

above the plaintiff met the defendant on several occasions 

and requested the defendant to execute the registered sale 

deed in his favour after obtaining permissions and offered 

him to pay the balance sale consideration amount but the 

defendant failed to do so every time citing one or other 

reason/s and sought further time to register the sale deed 

and asked the plaintiff to rest assured. 

 
7. That in this way time passed by but the Defendant 

did not execute the Sale Deed in favour of the Plaintiff. 

Fearing some misdeeds by the defendant, on 30.04.2015, 

the Plaintiff went to the residence of the Defendant and 

requested him to execute the registered document for sale 

but on that day also the Defendant told the plaintiff that he 

will obtain the necessary permissions very shortly and then 

he will register the sale documents in favour of the 

plaintiff. 

 
8. That on 05.06.2015 the plaintiff went to the 

residence of the defendant to enquire as to what had 
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happened, the defendant told the plaintiff that he would 

need about 6 (six) months time, as he was sick and was 

admitted in hospital few days ago and the defendant spent 

all the money he had received as advance in his treatment, 

to arrange money to obtain permissions, which the plaintiff 

agreed. 

 
9. That sometime in the first week of December 2015 

Plaintiff again visited the Defendant's residence to enquire 

about the necessary permission/s and that time the family 

members of the Defendant told the Plaintiff that he is 

seriously sick and will go out of Assam for his better 

treatment as such the Plaintiff had to return empty 

handed. 

 
10. That the plaintiff again met the Defendant on the 

21.01.2016 and requested him to execute and register the 

sale deed in his favour after obtaining the necessary 

permission/s. But on that date the Defendant told the 

plaintiff that as he has in financial hardship as such he 

could not obtain the necessary permission/s from the 

concerning Authorities and could not execute and register 

the Sale Deed in favour of the Plaintiff and asked the 

Plaintiff another advance amount of Rs. 60,000/- (Rupees 

Sixty Thousand) only for obtaining permission/s from the 

concerning authorities. 

 
11. That finding no way out the plaintiff on 25.01.2016 

again paid a further sum of  Rs. 60,000/- (Rupees Sixty 
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Thousand) only and the Defendant issued a money receipt 

in favour of the Plaintiff. In this way the Plaintiff paid an 

amount of Rs. 3,60,000/- (Rupees Three Lakhs Sixty 

Thousand) only as advance amount of the Defendant for 

the schedule mentioned land. The remaining balance sale 

consideration of Rs. 15,000/- (Rupees Fifteen Thousand) 

only will be paid by the Plaintiff to the defendant at the 

time of execution and registration of the Sale Deed. 

 
12. That during year 2016 the Plaintiff regularly 

contacted the Defendant over phone and each time the 

Defendant told him that he is out of Assam for his 

treatment and assured him that he will obtain the 

necessary permission/s and register and execute the sale 

deed in his favour as soon as he returns. The Plaintiff on 

good faith believed the Defendant and waited for his 

return. 

 
13. That on 15.02.2017. 07.04.2017, 21.07.2017, 

06.10.2017, 12-12-2017, 02.03.2018, 15.04.2018, 

06.07.2018 and 09.09.2018 the plaintiff visited the 

residence of the Defendant to meet the Defendant for 

asking about the permission/s and registration of sale deed 

but every time he was unsuccessful to meet the defendant. 

 
14. That on 10.11.2018 when the Plaintiff again visited 

the house of the Defendant at the time he was able to 

meet the Defendant and asked the Defendant about his 

intentions at that time the Defendant told him that he has 
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already applied for requisite permission/s from the 

concerning authorities and within a short period he will 

execute and register the Sale Deed in favour of the Plaintiff 

and rest assured. 

 
15. That suspecting foul play the Plaintiff enquired in the 

concerning offices as to whether the Defendant has applied 

for sale permission/s regarding the sale of Schedule lands 

and it was for the first time the Plaintiff came to know that 

the Defendant has done nothing to obtain permission/s for 

sale of schedule mentioned lands. 

 
16. That thereafter the Plaintiff on several occasions 

visited the Defendant's residence and also tried to contact 

the Defendant over phone but the Defendant evaded to 

meet him and also did not receive his phone calls. 

 
17. That on 15.12.2018 when the Plaintiff somehow 

managed to meet the Defendant and requested him to 

execute the registered Sale Deed in his favour, on that 

date the Defendant threatened the Plaintiff of dire 

consequences and warned that he would not sell the land 

to him and dare him to do whatever he likes. 

 
18. That upon concluded agreements for sale dated 

22.11.2014 and upon money receipt 25.01.2016 the 

defendant is bound to sell the schedule lands to the 

Plaintiff by accepting the balance sale consideration of Rs. 

15,000/- (Rupees Fifteen Thousand) only which the 
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plaintiff is always ready to pay to the Defendant. The 

Plaintiff is and was always ready to perform his part of 

contract. The Plaintiff has nothing to do but to pay the 

balance sale consideration amount for which he was and is 

now also ready. The defendant has utterly failed to 

perform his part of contract for sale of the suit lands by 

violating terms and conditions of the Agreement for sales. 

Due to the said illegal act of the Defendant, the Plaintiff 

has already suffered heavy losses as the said land was to 

be purchased by him for some specific purposes on the 

other hand, the Defendant has wrongfully gained. 

 
19. That from the very beginning the Plaintiff was ready 

to perform his part of contract i.e. ready to pay the 

balance sale consideration amount of Rs.15,000/- (Rupees 

Fifteen Thousand) only to the Defendant but the 

Defendant has failed to perform his part of contract i.e., to 

accept the balance sale consideration and to execute the 

registered Deed of Sale in favour of the Plaintiff. 

 
20. That if this Hon'ble Court finds it that for some 

reason/s the sale deed in respect of the schedule lands 

favouring the Plaintiff cannot be executed in that case the 

Plaintiff prays before this Hon'ble Court to grant alternative 

relief of recovery of advance money of Rs. 3,60,000/- 

(Rupees Three Lakhs Sixty Thousand) only with interest 

thereon from the date of payment i.e. from 22.11.2014 

(date of execution of agreement for sale) as also damages 

as this Hon'ble Court determine to be just and proper. 
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21. That under the facts and circumstances the Plaintiff 

has been compelled to institute this suit against the 

Defendant for a decree of specific performance of contract 

for sale of suit land and for execution, registration of the 

proper Deed of Conveyance in favour of the Plaintiff at the 

Plaintiff's own expenses in respect of the suit lands on 

acceptance of the balance sale consideration amounting to 

Rs. 15,000/- (Rupees Fifteen Thousand) only by the 

defendant and for delivery of vacant possession of the suit 

lands to the plaintiff, for recovery of 

compensation/damages, etc, and for permanent injunction 

with alternative relief.  

 
22. That form the very beginning the plaintiff was ready 

to perform his part of contract i.e. ready to pay the 

balance sale consideration amount of Rs.15000/- (Rupees 

Fifteen Thousand) only to the defendant but defendant 

failed to perform his part of contract i.e. to accept the 

balance sale consideration and to execute the Registered 

Deed of Sale in favour of the plaintiff. Hence, the instant 

suit. 

 
23. The plaintiff has prayed for the following reliefs:- 

(i) for specific performance of contract for sale of 

schedule land to the plaintiff directing the Defendant to 

execute registered Sale Deed in favour of the plaintiff at 

Rs. 3,75,000/- (Rupees Three Lakh Seventy Five 

Thousand) only by accepting the balance sale 
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consideration of Rs.15,000/- (Rupees Fifteen Thousand ) 

only and to have Sale Deed registered as per law at the 

cost of the plaintiff and for delivery of possession of the 

suit land, if required by evicting the defendant with their 

men and materials therefrom; 

 
(ii) for in case the defendant neglects, refuses or fails to 

obey the decree then the Hon’ble Court may be pleased to 

have the Sale Deed executed and registered according to 

provisions of Order XXI Rule 34 of the Code of Civil 

Procedure;  

 
(iii) for if the Hon’ble Court decides that specific 

performance of contract is not possible for any avoidable 

circumstances the decree of compensation and damages 

minimum to the extent of Rs.3,60,000/-(Rupees Three 

Lakh Sixty Thousand) only in addition to the compensation 

under Sec.73 of the Indian Contract Act be awarded to the 

Plaintiff against the Defendant; 

 
(iv) for permanent and perpetual injunction restraining 

and prohibiting the defendant, their men etc., from selling 

and transferring the suit land to any other person/s; 

 
(v) for cost of the suit; 

 
(vi) for any other relief/s as the Hon’ble Court may 

deems fit and proper. 
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24. The defendant has not appeared in the proceeding 

inspite of duly service of summons on him on 18.10.2019 

and thus the suit proceeded ex-parte against him vide 

order dated 04.12.2019. 

 
25. In order to prove his case, the plaintiff adduced the 

evidence-on-affidavit of himself as PW-1 and three 

independent witnesses and has exhibited some documents. 

 
26. The following points for determination are considered 

in order to arrive at a proper decision: 

a. Whether the Agreement for sale dated 22.11.2014 is a 

concluded contract between the plaintiff and the 

defendants with respect to the suit land? 

b. Whether the plaintiff had performed his part of contract 

or is ready and willing to perform his part of contract? 

 
27. Learned advocate appearing for the plaintiff 

vehemently submitted before this court that plaintiff‘s suit 

is liable to decreed with cost as the plaintiff established 

and proved the contentions of plaint by adducing 

trustworthy evidence before this court. Plaintiff side 

adduced both ocular as well as documentary forms of 

evidence. However, the defendant did not appear for their 

cross-examination.  

 
28. I have gone through the documentary evidence and 

oral evidence adduced by the plaintiff side.  
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DISCUSSION, DECISION AND REASONS FOR SUCH 

DECISION 

29. To substantiate their claim plaintiffs, Plaintiff No.1 Sri 

Ganesh Sundas as PW-1 has deposed the same things 

as mentioned in the plaint. To support his claim he has 

adduce evidence of Sri Tanka bahadur Darjee as PW-2 and 

one official witness Smt. Dipanwita Chaudhury as PW 3 

and  Atowar Rahman as PW-4. 

 

POINT NO.-1:  

30. The plaintiff, more particularly PW-1 emphasized 

while justifying the suit that Ext-1 is the agreement for sale 

dated 22.11.2014. The said exhibit specified that the 

defendant promised to execute Registered Deed of Sale in 

favour of the plaintiff but in fact the defendant did not do 

anything in this regard. In fact the defendant violated the 

terms and conditions of the agreement for sale. Ext-1 

being an agreement has the validity of the probability and 

the evidence rendered thereto are appreciable and it is 

therefore held that Ext-1 can be treated as a valid 

agreement. Ext-2 by which the defendant received the 

money from the plaintiff in respect of the suit land are 

appreciable because by the said exhibits the defendant 

acknowledged receipt of the advance money from the 

plaintiff. Ext. 3 is the jamabandi of the said land, which is 

verified by the PW-4.  
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31. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

Section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

32. As the witness of the plaintiff was not cross 

examined, his evidence and the documents submitted 

remained unrebutted. I have perused all the exhibits 

furnished by the plaintiff in a very careful manner as well 

as evidences.  Analysis of the evidences and materials 

available in the record shows that the plaintiff has 

successfully substantiated their claim as put forth in the 

plaint. The evidence forwarded by the plaintiff is coherent 

and inspires the confidence of the Court. He also supported 

his contention with acceptable documents. 

 Hence, this point is decided in the affirmative and in 

favour of the plaintiff.  

 
POINT NO.-2:  

33. As discussed in point No. 1 the appreciation being 

done in the exhibited documents and the transaction 

between the parties through Ext.1 & Ext.2 (valid 

document), the plaintiff has substantiated that there was a 
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concluded contract between the plaintiff and the 

defendant. As the defendant side did not appear in the suit 

and failed to rebut the claim of the plaintiff and his 

absence in spite of getting the opportunity to substantiate 

their claim draw an adverse inference against him hence 

did not cross examine the witness of the plaintiff, the 

entire evidence of the plaintiff side remained unchallenged 

and unrebutted. I see no justifiable reason to disbelieve 

the case and claim of the plaintiff, which has been 

corroborated by documentary evidence too. It is a settled 

principle of law that pleadings have to be specifically 

denied. If pleadings are not specifically denied the same is 

deemed to be admitted. In the present suit the defendant 

did not file any written statement to deny the averments 

made by the plaintiff in the plaint. The defendant also did 

not cross examine PWs to rebut the evidence adduced by 

him and as such Ext.1 remains unchallenged. PW1, PW 2 

and PW-3 identified the signatures of the defendant in 

Ext.1. PW-4 the official witness has confirmed the right, 

title and interest of the defendant over the suit land. Ext-3 

is the Jamabandi book of village Niz Goroimari. I have 

given the matter due consideration and have gone through 

the evidences forwarded. It could be understood from the 

plaint that the defendant is the owner of the suit land. 

Defendant has executed the sale agreement with the 

plaintiff. Defendant failed to appear despite receiving 

summons, however, considering the fact that the 

defendant executed the sale agreement. However, it 
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cannot be denied that the defendant did take an advance 

amount of Rs. 3,60,000/- (Rupees Three Lakh Sixty 

Thousand Only) in lieu of advance sale consideration. It is 

also seen that the plaintiff had made an alternative prayer 

for relief, same being, refund of the advance amount with 

interest and compensation. The defendant having paid a 

substantial amount of the sale consideration as seen from 

Ext.1 proves that there was a contract between the parties. 

 
34. This evidence of the Plaintiff Witness remained 

unrebutted. Hence there is no reason to disbelieve the 

pleadings and evidence of the plaintiff. Thus in the absence 

of anything to prove the contrary it is held that there was 

an agreement for sale between the plaintiff and the 

defendant and the defendants are bound by the contract 

and accordingly the plaintiff is liable to get a decree for 

specific performance of contract for sale in pursuance to 

the agreement dated 22.11.2014. 

 
35. The defendant is directed to execute the final sale 

deed for the suit land as described in the schedule in 

favour of the plaintiff by receiving the balance 

consideration of Rs. 15,000/- (Rupees Fifteen Thousand) 

only and it is made clear herein that if the defendant 

neglect or refuse to comply the order and decree of this 

court, the court will execute the sale deed in favour of the 

plaintiff by exercising the provision under Order XXI Rule 

34 of the CPC.  
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 This point is decided in the affirmative and in favour 

of the plaintiff 

 Therefore, this issue is decided accordingly. 

O R D E R 

36. In the result, the suit of the plaintiff is decreed and 

disposed of ex-parte with cost. It is declared that the 

agreement dated 22.11.2014 is binding upon the 

defendant and the defendant is directed to perform his 

part of the contract and register final sale deed in respect 

of the suit property in favour of the plaintiff after receiving 

the balance sale consideration of Rs. 15,000/-(Rupees 

Fifteen Thousand)only and it is made clear herein that if 

the defendant neglect or refuse to comply the order and 

decree of this court, the court will execute the sale deed in 

favour of the plaintiff by exercising the provision under 

Order XXI Rule 34 of the CPC. The defendant is also 

restrained permanently and perpetually from interfering 

with the plaintiffs’ peaceful possession of the suit property.  

37. Prepare a decree accordingly within 15 days from 

today.  

 Given under my hand and seal of this court on this 

30th day of May, 2022.        

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW1: Sri Ganesh Sundas 

PW2: Sri Tanka Bahadur Dorjee 

PW3: Smt. Dipanwita Chowdhury 

PW4: Atawar Rahman 

Plaintiff’s Exhibits:  

Ext. 1: Photostat copy of deed of agreement for sale of 

land dated 22-11-2014. 

Ext. 1(1) to Ext. 1(8): Signatures. 

Ext. 2: Photostat copy of money receipt. 

Ext. 2(1): Signature. 

Ext- 3 : Register of Notary Public 

Ext- 3(1): Name of the plaintiff as executant. 

Ext- 3(2) : Signatures. 

Ext- 4: Photostat copy of jamabandi of village Niz Goroima, 

Mouza- Goroimari. 

Ext- 4(1): Jamaband of patta no. 114. 

Ext. 4(2) : Pattadars defendant name as pattadar in serial 

no. of Patta 114. 

Ext. 4(3): note about details of Mutation. 

Defendants Witnesses:  

NIL 

Defendants Exhibit: 

NIL 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 


